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INTITODUCTION

An arb i t rat ion hear ing in  t l tc  above-capt ioned ntat ter  was held December 4 and 5.  2009 at

Bennct tsv i l le .  Sout l t  Carol ina befbre the unders ignecl .  
' l -he 

wr i ter  was selected to arb i t rate the

nrat te r  pursuant  to Ar t ic le  32 of  the par t ies '  co l lect ive bargain ing agreenrent

(Joint  Exhib i t  l ) .  
- l 'he 

par t ies arc CoLtnci l  o l -Pr ison Locals,  Arner ican Federat ion o l -Governrnenr

[ : rnployees (Local  2585),  wl t ich rcprescnts thc Gr icvant ,  arrd the Feclera l  Bureau o1 '

l ) r isons,  Fedcral  Correct ional  lnst i tLr t ion,  Bennet tsv i l le ,  SoLrth Carol ina (FCl  Bennet tsv i l le) ,

ISSUE

It l  cases rvhere t l le  Union chooses to proceed d i rect ly  to  arb i t rat ion regarding d isc ip l inary

act ions the issr . te  is  set  fbr th in  the par t ics 'negot iated agreernent :  "Was the c l isc ip l inary iadverse

act ion taken lbr  jLrst  and sLr f l lc icnt  cause.  or  i f  not ,  what  shal l  be the rcmedy?. .

ITELEVANT CONTRACT AND STATUTOITY PROVISIONS

MASTER AGREEMENT:

Art ic le  6 -  Rights of  the f  mployee:
Sect ion b(2) . ' fo  be t reated la i r ly  and equi tably  in  a l laspects o l 'personnel  nrarrager .nent ;
Sect ion b(6) .  

' l 'o  
have a l l  prov is ions of  the Col lec l ive Bargain ing Agreement  adf iered to.

Ar t ic le  30 -  Disc ip l inary and Adverse Act ions

Sect ion a.  The provis ions o l ' th is  ar t ic le  apply to d isc ip l inary and
advcrse act i t ' r t rs  rvh ich wi l l  be taken only fbr  jLrst  ancl  sLr f f rc ient  caLlse
and to prontotc the e l t lc iency of  the serv ice,  and nexus wi l l  apply.

Sect ion c. ' l 'he par l ies endorse the concept  of  progressive d isc ip l ine
designed pr i r r rar i ly  to  corrcct  and i rnprove employee be havior ,  except
that the parties recognize that there are of'fenses so egregious as to



warrant  sevcre sanct ions fbr  t l re  l l rs t  o f  fbnse up to and inc lLrd ing
removal .

Sect ion d.  Recogniz ing that  the c i rc , rnstances and complexi t ies of
indiv idual  cascs wi l l  vary.  thc par t ies endorse the concc 'pt  t l l ' t imely
disposi t ion of  invest igat ions and d i  sc i  p l  inary/adverse act ions.

Ar t ic le  3 l  -  Gr ievance Procedure

Sect ion h.  [Jn less as provided in nLrmber two (2)  berow, the decid ing
of l lc ia l 's  decis ion on d isc ip l inary/adverse act ions wi l l  be considerecl  as
the l lnal response in the grievance procedLrre. Tlre parties arc then free
to contest  the act ion in  one (  I )  o f ' two (2)  ways:

l .  by going d i rect ly  to  arb i t rat ion i I the gr iev ing parry agrees that  the
sole issue to be decidcd by the arb i t rator  is ,  "Was the
disc ip l inary/adverse act ion taken lbr  just  and sul ' f rc ient  cause,  or  i l '
not .  rvhat  shal l  bc the rernedy?";  or

Ar t ic le  32,

Scct ion h ( in  per t inent  par t ) ,  " l 'he arb i t rator  shal l  have no power to add to,  subtract  l iorn,
d isregard.  a l tcr ,  or  nrodi ly  any o l ' the terms o l ' :  l .  This  Agreernent ;  or
2.  publ ished I redcra l  Bureau of  pr isons pol ic ies and regLr lat ions."

l lack Pay Act  -  5  USC 5596,  subsect ion b:

( l )  an ernplo, l 'ee o l 'an Agency who,  on the basis  of  at i r re ly  appear oran
ad rn in i s l r a t i vc  dec i s i o t t  ( i nc lud ing  a  dec i s i on  re la t i ng  t o  an  L rn lh i r  l abo r  p rac t i ce  o r
a gr ievancc)  is  lbund by appropr iate aLr thor i ty  under appl icable law,  ru lc ,
regulat ion,  or  co l lect ivc bargain ing agreement ,  to  have been a l l 'ectcd by an
unjus l i t ied or  L lnwarranted personnel  act ion which has resul ted in  the wi thdrawal
or  redtrc t ion of  a l l  or  par t  o l ' the pay,  a l lowances,  or  d i f tbrent ia ls  of  the employee -

I  '  is  ent i t led,  on correct ion of  the personnel  act ion,  to  receive lbr  the
pe r iod 1br  rvh ich the personnel  act ion was in ef ' fbct  _

( i )  an anlount  c 'qLrar  to a i l  or  any par t  of  the pay,  a l rowances,  or
d i f l 'ercnt ia ls ,  as appl icablc which the er lp loyee nornta l ly
lvoLrld have earned or received during the periocl if the
personnel  act ion had not  occurred,  less any a lnounts earned
by the employee through other  ernployrnent  dur ing that
per iod;



BACKGROUND

l 'he lb l lorv i r tg  synopsis of  the case is  prov ided lbr  the establ ishrnent  of 'a  basic  background

as to t l le  inc idenls leading up to the adverse act ion against  the Cr ievant .  I t  is  not  in tended to be ar . r

exhaust ive rec i tat ion o1 'a l l  events surrounding the mat ter .

On or  about  Septentber  10.2006,  an Inrnate (Shie lds)  sexLral ly  assaul ted the Gr ievant  who

rr 'as at  work in  hcr  capaci ty  as a c l in ica l  nurse fbr  the Agency at  i ts  Bennet tsv i l le ,  SoLrth Carol ina

lac i l i ty .  According to the Inrnate 's  a l l ldavi t ,  the assaul t  occurred a l ter  he had errgaged the

Gr ievant  in  conve rsat ions over  t ime.  Shie lds '  apparent  design was to work h is  way into

Gr ievant 's  good graccs in  an e l lbr t  to  co-opt  her .

Shie ld 's  a l ' l ldav i t  ind icates that  on Scpternber 10,2006 he encountered the Gr ievant  in  the

colnpany of  another  ln tnate (Carter) .  Later  that  day he inqui red as to why she was "deal ing wi th

Carter"  adding,  "you knor 'v  hc a in ' t  no good."  Shie lds a lso asser ted that  the Gr ievant  responded

that  Carter  had said,  "You' re a sni tch and a rat . "  (Jo int  Exhib i t  2  Tab N page 3.)  The Gr ievant

acknorv ledged in two sworn at l ldavi ts  that  she had in fact  made sucl t  s tater lents.  (Jo int  Exhib i t  2

' l 'ab 
H page 3 and Tab J page 3.)

On catching the Gr ievant  unarvares at  one point  Shie lds pressed h i rnsel f  up against  her

back rv i th  an exposed and erect  penis and f 'e igned rnasturbat ion.  At  a subsequent  point  in  the

sanle inc ident  Shie lds asked whether  the Gr ievant  would " rather  have sex wi th me or  br ing me

tobacco."  According to Shie lds the Gr ievant  ind icated "s l re 'd rather  br ing rne c igaret tes."  (Jo in l



Exhib i l2 .  Tab N page 6.)  In  h is  af  f ldavi t .  Shie lds acknowledged that  Gr ievant  made i t  c lear  that

s l le  could not  have sex rv i th  h im because " that  was a r isk to her  job."  and that  "she d idn ' t  th ink

she could br ing the c igaret tes in . "  (Jo int  f :xh ib i t  2 ,  l 'ab N.  page 6.)  Shic lds acknowledged in h is

staterncnt  t l ta t  hc had to ld Cir ievant  he would "speak to sontebocly about  hcr  g iv ing inrrate Carter

s lu l f  i f ' she  d id  no t  coopc ra te  w i t h  h in r .  ( Jo in t  Exh ib i t  2  Tab  N ,  page  6 . )  Sh ie lds 'a l f l dav i t  r nakes

i t  c lear  that  Gr icvant  rvas p lay ing tbr  t ime and that  shc rvas indicat ing,  in  essence,  that  not

br ingingtobacco in i rnrnediate ly  d id not  rnean she would not  do so at  a l land t l ta t  Gr ievant  was

cry ing and expressed l 'ear  bLr t  that  Shie lds had pressed her  to contp ly  wi th h is  requests.  Jo int

I :xh ib i t  2 .  
' l 'ab 

N.  pages 6 and 7.

ln  her  orvn a l ' f ldavi ts ,  the Cir ievant  contended that  the events occurred rnain ly  on one t lay

and dLrr ing a shor t  per iod of  l in tc  a l thoLrgh lnmate Shie lds had ntade cornpl i rnentary and

suggest ivc colnrncnts on car l ier  occasions.  Gr ievant  acknowledged having indicated she woulc l

rather  br ing in  tobacco than have sex wi th Shie lds but  a lso made i t  c lear  that  she d id not  th ink she

had a choice.  The Gr ievant 's  a l l ldavi ts  a lso rnake i t  p la in t l ra t  she had rnade i t  c lear  she could not

s lecp wi th Shie lds and d id not  th ink she could br ing tobacco in.  Gr ievant 's  af lbdavi ts  ind icate

tl iat she told Shields she woLrld bring tobacco in becar-rse she was atiaid and to get the inrlate "to

leave her  a lone."  (Jo int  Exhib i t  2  l 'abs t l  & J. )

- fhe 
Gr ievant  rvas shaken by the assaul t  and by Shie lds '  cornrnents.  She had in the

previous days repor ted the publ ic  rnasturbat ion of  another  inrnate in  her  workplace and test i f ied a l

hear ing that  she had not  been infbrmed of  any act ion or  changes to prevent  s imi lar  conduct  in  the

intervening days.  (Tr .  Pg l4 l8-22.)  She lef i  the workplace af ter  her  shi f t  ended wi thor- r t



repor t ing the assaul t ,  in tenci ing to rcpor t  i t  to  her  superv isor  the next  day.  
' l 'he 

superv isor  went

honte l iom rvork ear ly ,  on September I  l ,  2007,  pr ior  to  the Gr ievant  arr iv ing at  work and

Grievant  therefbre rcpor ted the assaul t  on September 12,2007.  Gr icvant  la ter test i f led,  in

cssence.  that  s l te  rvanted to repor t  the assaul t  to  her  superv isor ,  Dr .  Berr ios,  because she knew him

and because she was e lnbarrassed.  worr ied about  her  job and l i ightened of  what  the inmate nr ight

do.  Gr ievant  knew the superv isor  in  that  she had worked wi th h i rn prev io l rs ly  at  the Agency 's

lac i l i ty  in  Pensacola.  F lor ida.  (Jo int  l :xh ib i t  2 , ' l 'ab lJ ,  page l -2. )  Cr ievant 's  superv isor  repof led

the mat ter  to  an Agel tcy invest igator  who spoke to the Gr ievant  and requested that  she prepare a

nretnorandunt  repor t ing the inc ident .  Gr icvant  bel ieved that  her  repor t  of  the inc ident  in  th is

rnernorandurn was a sexual  harassnrent  charge against  Shie lds.  ( ' l ' r .  Page I  16,  l9-20.)

On JanLrary 12,2001 .  Capta in Bowl ing,  ar  rnernber of  Agency rnanergement ,  sLrbmit ted a

rnetnorandutn to Warden Pet t i fbrd repor t ing that  lnmate Shie lds had rnade an a l legat ion against

the Gr ievant .  (Jo int  l rxh ib i t  2 .  l 'ab O.)  On January 17.2007 Warden Pet t i fbrd contacted Of l lcc

ol ' In ternal  Al la i rs  repor t ing the Gr ievant 's  a l legcd misconduct .  ( lJn ion Uxhib i t  6 . )  On March 8,

2007 OIA a l r t l tor izes the invest igat ion stat ing to have i t  completed in  120 days.  (Union Exhib i t

7. )  On March 30.2007 the Agency took an a l f idavi t  f rorn inrnate Shie lds.  ( . lo inr  Exhib i t  2 ,  tab

N.)  On Apr i l  16.2001the Agcncy took an af f ldavi t  f iorn inrnate Carter .  (Jo int  l -xh ib i t  2 ,  tab 1. . )

On Apr i l  l l ,200l  the Agency took an af f ldavi t  l iom innrate ' l 'er ry .  (Jo int  Exhib i t  2 ,  tab K.)  On

May 29,  2007 the Agency took an af f ldavi t  was taken f ror .n Gr ievant .  (Jo int  l lxh ib i t  2 ,  l -ab .1. )  On

Jt t ly  26,2007 the Agcncy took an af l ldavi t  f rorn Dr.  Berr ios,  Gr ievant 's  superv isor .  (Jo int

Exhib i t  2 .  Tab I . )  On JLr ly  27^ 2001 t l ie  Agency took a lo l low Lrp a l ' f idavi t  l iorn the Gr ievant .



(Jo int  Exhib i t  2 .  tab l l . )  On ALrgust  22,2007 the Agency took an af l ldavi t  f iorn Ms.  Jurnp.  (Jo int

Exhib i t  2 ,  tab G.)  On Octobcr  i t9 ,2007 local  Agency 's  local  invest igator  issucd the Final  repor t

o l ' invest igat ion in  thc rnat ter  and i t  rvas reccived by OIA.  (Union t rxh ib i t  8 . )  
' l 'he 

OIA conclLrded

that  t l te  charges supported by the ev idence were Fai lure to T imely l tepor t  and Inappropr iate

Contact .

ln  a le t ter ,  dated February 6.2008,  the Agency proposed Cr ievant 's  rernoval  f rom her

posi t ion as a Cl in ica l  Nurse.  ( . lo int  l ixh ib i t  2 ,  Tab F.)  This proposal  inc lLrdcd lbur  d is t inct

c l rarges:  Chargc I  -  Inat tcnt ion to Duty,  Charge 2 -  [Jnprof 'ess ional  Conduct ,  Charge 3 -  Fai lLrre to

' l ' i rne ly  
Report  (wi th lbur  separate speci f icat ions) ,  and Charge Four -  Fai lure to E,xelc isc Sound

Correct ional  . lL tdgment .  The Agency cal led Gr ievant  in to the warden's of f ice to prov ide an ora l

response to the charges to the Warden bLrt due to a misunderstanding as to the pr.rrpose of the

rneet ingdecl ined to g ive an ora l  responsc at  that  t ime.  Later  in  a response,  dated FebrLrary 22,

2008.  Gr ievant  prov idcd a wr i t ten answer to the c l rarges.  (Jo i r r t  Exhib i t  2  , ' fab C).  In  th is  wr i t ten

response Gr ievant  rvrotc that  thc proposed rcrnoval  was "unnecessary and excessive."  She wrote

that .  " l  arn not  t ry inq to su)  rny act iorrs  wcrc correct  wl ten I  ta i lcd to i rnrnediatc ly  repor t  the

sexual  assaul t  against  I r re."  She represented that  that  shc was thc "v ic t i rn"  in  the rnat ter  and

requested considerat ion of the fact  that  had to suf- fer  "a great  deal  ofs t ress because of th is  inc ident

and the orders that  were p laced Lrpon lne."  (Jo int  Exhib i t  2 ,  Tab C.)

By le t ter ,  dated Septernber 11,2008,  Warden Dar lene Drew issued adecis ion to suspend

the Gr ievant  lbr  l5  calendar days.  (Jo int  Exhib i t  2 ,  Tab B.)  In  her  decis ion,  the warden

indicated that  she had considered,  arnong other  th ings,  the (  l )  Cr ievant 's  response,  (2)  a l l  o f  the



evidence, (3) the seriousness of the charges fbr a l 'ederal law enfbrcernent ofl lcer, (4) that the

Gr ievant 's  nr isconduct  could have cornpronr ised the Agency 's  abi l i ty  to  accornpl ish i ts  rn iss ion

vis  a v is  the sal -ety  o l 's taf  f  and inrnates.  (5)  that  law enfbrcernent  of l lcers are held to a h igher

standard.  (6)  the lact  " thcre I tave been no t l r ther  inc idents of ' th is  nature in  over  a year"  and,  (7)

thc Gr ievant 's  "good/acceptable behavior"  in  the in tervening t i rne.  l 'he warden added that  she

bcl ieved that  a l5  day suspension would achieve the desi red correct ive e1lect  a l t l rougl r  she

bel ieved t l re  sLrsta ined charges would normal ly  warrant  renroval .

I t  is  in tpor tant  to  note that  t l te  presentat ions o1 ' the par t ies at  the arb i t rat ion hear ing in  t l t is

lnat ter  ref lect  a basic  d isagreenrent  between the par t ies as to how the Gr ievant 's  case s l rould have

been handled.  
- l 'he 

Agency c lear ly  bel ieves that  the present  mat ter  is  so le ly  d isc ip l inary in  nature

and the Union bel ieves that  the rnat ter  should have been handled as a sexual  assaul t .  1 'he Agency

in i ts  approach to the Inat tcr  has considered the Gr ievant  as cLr lpable and the Union in  i ts  approach

sees Gr ievant  as a v ic t i tn  who has been v io lated not  only  by lnmate Shie lds bLr t  a lso now by the

Agency.

AI{GUMENTS AND POSITION OF THE AGENCY

The st t rnmary of  the arguments conta ined below is  in tended to record the pr inc ipal

argllments oll 'ered at hearing and in the parties' post hearing brieli. It is not intended to be an

exhaustive reiteration of every argurnent advanced by the parties althoLrgh each argument was

taken into consideration. The lact that any argument presented is not mentioned here or in the



lb l lo lv ing d iscussion suggests orr ly  that  they were not  deerned essent ia l  to  the render ing of  t l re

dec i s i on  he re in .

' l 'he 
Agency urrgLles that "the evidence/t'acts supporting the Lrnderlying charges. itt

cornplete and/or  very large par t ,  are the Gr ievants very own state lnents and admiss ions (JOIN' l '

E X I - l l B I l ' 2 , 1 ' A B  I l . ' l ' r a n s c r i p t .  D a y  I ,  p  9 5 - 1 4 2 ,  1 8 9 - 1 9 0 . )

1 'he Agency argLles that  the Union erroneously in terprets as nrandatory Agency pol icy a

rnernorandurn (Union Exhib i t  5)  which is  orr ly  a guidel ine fbr  condt tc t i r tg  invest igat ions of

rn isconduct .  
' l ' l te  

Agency a lso contends that  the arb i t rator  lacks "aLr t l tor i ty  to  establ ish a prec ise

deadl ine tbr  conduct ing r l isconduct  invest igat ions and proposing d isc ip l ine which i t  argues wor ' t ld

be contrary to the negot iated.  non-speci f lc  t i rne f iarne set  fbr th in  Ar t ic le  30,  Sect ion d.  and

Art ic le  32,  Sect ion h.  The Agency a lso argues that  the decid ing of l lc ia l  took the issuc of  " t imc"

into consideration in this ntatter and gave appropriate rnit igation on that basis. lt f irrther contends

that the Crievant was not prejLrdiced in any rnanner by the delay but rather beneflted l iorn it in

that this added tirne gave her a chance to prove herself to the deciding offlcial, an opportunity that

she rvould not  have had i l ' the Asencv had acted ear l ier .

- l 'he 
Agency a lso observes that  the language chosen by the par t ies in  Ar t ic le  30,  Sect ions d

and d( l )  o f  thei r  rnaster  agreement  is  not  ambiguous,  does not  conta in t ime l imi ts  for

invest igat ion or  d isc ip l inary decis ions.  I t  assef is  that  the arb i t rator  i r rp ly ing one would

ef fectively modily. or add, to the terrns to the negotiated agreement. It also arglles that contrary

to the suggest ions of  the Union regarding t imel iness Ar t ic le  30,  Sect ion d( l )  prov ides that  no



disc ip l ine can be proposed unt i l  the invest igat ion has been completed and rev iewed by the CEO

( i . c . ,  t he  Warden )  o r  des ignee .  ( Jo in t  Exh ib i t  l . )

At  hear ing,  the Union requested the arb i t rator  rnake a l ind ing that  the Agency should be

barred t ionr  tak ing d isc ip l inary act ion against  Cr ievant  on the basis  of  the doctr ine of 'co l la tera l

estoppel .  The Union sLrbmit ted fbur  arb i t rat ion decis ions ar is ing l iorn cases,  between these same

part ies,  in  which delay on the order  of  that  in  the instant  case tbrrned the basis  tbr  arb i t ra l

decis ions over t r . r rn ing t l re  c l isc ip l i r re.  
' l 'he 

Agency argues that  the pr ior  arb i t rat ion decis ions have

no precedent ia l  va lue.  l t  asser ts  that  the cases c i led by the Union each have r . rn ique sets of  f -acts

and c i rcurnstances that  are not  prescnt  hcre and that  the pr inc ip les o l - res j r - rd icata or  co l la tera l

estoppel  cannot  therefbre be appl ied and would amount  to c lear  legal  error  fbrrn ing the basis  tbr

an appeal .  l t  a lso argues instead that  in  adverse act ions (suspension o l - rnore t l ran l4  days)  the

Arbitrator is boLrnd not to lbllow other arbitrators but rather to lbllow the standards established by

the Mer i t  Systems Protect ion Board (hereal ter t l re  MSPB or the Board) .  Cornel ius v.  Nut t ,53

U .S .LW 4837 .48 .10 ;  I { ob inson  v .  Depa r t rnen t  o f  Hea l t h  and  Human  Se rv i ces ,30  MSPR 389 .

' l 'he 
Agency a lso c i tes in  i ts  arguu.rent  a decis ion by the MSPB in which i t  considered the

quest ions regarding the invest igat ive process and t imel iness.  l t  observes that  on September I  I ,

2009.  the MSPB susta ined the removal  of  a Bureau of  Pr isons staf f  mernber who c la imed

procedures deta i led in  a Depart rnent  of  Just ice 's  Of f lce of  lnspector  General  repor l  had,  in  so

many rvords. created substantive investigational rights that the Agency ignored. The Board f-ell

back on t l re  harrnfu l  error  s tandard.  Reynolds v.  Depart rnent  of  Just ice.  PH-0752-09-0220- l -1,

September l l ,2009,  Pet i t ion for  Review Denied.  Thr-rs ,  the Agency argues,  the correct  l ine of

r0



analysis here is one of harmfl l  procedural  error.  absent which only a l inding that the Warden's

decision rvas, "beyond the boLrnds of reasonableness" would al low the Arbi trator to "usurp the

Warden's decision and to replace i t  with his owtl ."

The Agency also argr.red that the Grievant's assertions that lter inaction was prompted by

t-ear should be disregarded and that the Arbitrator shor-rld take notice that all law enfbrcement

otl lcers can flnd thernselves irr sitr-rations in which they are "afiaid" and that t ltey are not thereby

re l ieved of  thei r  dut ies and obl igat ions.  
' l 'he 

Agency argLles that  to  hold d i l terent ly ,  and to excl lse

the Grievant, rvould do great hartn to the Agency and its continued orderly operations' 
' I 'he

Agency also noted that Grievant relrained at work fbr the rernainder of the day afler the assault

and came back to work wi thout  t r rs t  repor t ingthe assaul t  that  she was apparent ly  not  af ia id tbr

other statTrnembers and innrates enderngered by her tailure to report.

The Agency additionally argr-red that no evidence exists to show that the Warden did not

g ive appropr iate considerat ion and weight  to  the fact  that  the Gr ievant  was a indeed a "v ic t i rn"  bt t l

rather that the "extreme amoLlnt of mitigation tiom a retnoval proposal to a l5 day suspension is

very indicat ive of  the Warden's reasoned deterrn inat ions in  th is  regard."

ARGUMENTS AND POSITION OF THE UNION

At hearing and in its post hearing brief the Union argued that the action taken against the

Gr ievant  was precluded under the doctr ine of  co l la tera l  estoppel .  l t  a l leged that  the Agency 's

action was untintely. was not based on jLtst cause, and that it did not serve the efficiency of
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serv ice.  Thc Union a lso argues that  the Gr ievant  was not  t rcated ta i r ly  and eqLr i tably  in  t l ra t  her

compla ints abor-r t  inrnate sexual  misbehavior  were handled d i l ' f -erent ly  than those of  members of '

rnanagernent .  
' l 'he 

Union a lso argues that  the Agency 's  own invest igat ion d isc losed that  only  the

charges o l ' l 'a i lLr re to t in te ly  repor t  the under ly ing inc idents and inappropr iate contact  could be

susta ined.  
' l 'he 

Union argued fLrr ther  that  the Agency had unclean hands in that  i t  requi red the

Gr ievant  to 'uvork, rv i th  the inrnate who had assaul ted her  and that  by v i r tue of  th is  requi rernent

Gr ievant  r .vas exposed to what  arnol ln ted to double jeopardy.  ' l 'he 
Union a lso argued that  th is

conduct  was addi t ional ly  in  v io lat ion o1 'against  Agency 's  pol ic ies regardingthe protect ion of

sta l ' l '  rv l to  are sexual ly  v ic t i rn ized.

DISCUSSION. FINDINGS OF FACT AND OPINION

Betbre addressing the nra in lacts of  th is  case the arb i t rator  f 'ee ls  constra ined to of  fbr

t rndings regarding several  issues which the Union ra ised at  hear ing.  Dur ing the hear ing,  i t

becarne c lear  that  the Union f 'e l t  ob l iged to ra ise quest ions of  doLrble jeopardy and the Agency 's

handl ing of  t l te  Gr ievant 's  re lated sexual  assaul t  and sexual  harassrr rent  compla ints and a mot iorr

for  co l la tera l  estoppel .  
- [ 'he 

double jeopardy c la im arose l iom the lact  that  the Agency requi red

that  Gr ievant  prov ide cont inuing rnedical  t reatrnenl  to  Inrr rate Shie lds fbr  sorne l0 rnonths a l ier  he

assaul ted the Gr ievant .  
' l 'he 

Union 's  c la im of  inact ion v is  a v is  Gr ievant 's  repor t  of  sexual  assaul t

and sexual  harassment  came about  as a resul t  o f  the fact  that ,  in  the Union 's  v iew,  the Agency d id

not  proper ly  handle the Gr ievant 's  cornpla ints  under i ts  pol ic ies deal ing wi th the prevent ion of

sexual harassment and assault. While the arbitrator is syrnpathetic to this argurnent, the pafties'
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agreement l imits the issue belbre tlte to the issue as stated above, as agreed to by the parties at

heari ng.

The Union had the opportuni ty  in  processing i ts  gr ievance to choose between procedures

that .  as the arb i t rator  understands i t ,  would l lave a l lowed the Union to ra ise these added issues

under the contract 's  regular  gr ievance procedure or  under the procedure i t  actual ly  Lr t i l ized i r t

which d isc ip l inary rnat ters go d i rect ly  to  arb i t rat ion.  The Union chose to go d i rect ly  to  arb i t rat ion

and l therefbre deal herein only rvith the questions related to the adverse action taken against

Gr ievant .  
' fo  

the extent  that  the Union argues that  reqr . r i r ing Gr ievant  to  prov ide nedical  care to

the indiv idual  who assaul ted her  const i t r , t tes d isc ip l ine I  f lnd that  the record d isc loses no

disc ip l inary in tent  on the par t  ot ' the Agency in  th is  par t ic t r lar  regard.  I  a lso f lnd that  no

adjudicatory process occurred as a result of which it would be appropriate to flnd that the Agency

rvas imposing or  seeking to i rnpose a second penal ty  on Gr ievant  by reqLr i r ing her  to prov ide

medical  at tent ion to Shie lds.  I  rnake a s imi lar  ru l ing as to the union 's  representat ions at  hear i t tg

regarding the Agency 's  a l leged v io lat ion of  i ts  pol ic ies regarding prevent ion of  sexual

harassment .  Al though no speci f ic  remedies were sol tght  as to t l lese isst tes at  hear ing or  in  the

Union 's  br ie l 's  I  f lnd that  they were oLr ts ide the scope of  the issue befbrc me'

At  hear ing.  the Union a lso rnade a mot ion fbr  a ru l ing barr ing the Agency t iorn

act ion against  the Gr ievant  based on the doctr ine of  co l la tera l  estoppel .  
- l 'he 

Union provided a

ser ies of  decis ions in  cases between the same par t ies in  which the Union ra ised quest ions

rega rd ing the t i r ne l i nesso fd i sc ip l i ne .  Eacho f thecasesc i t ed fo r rned thebas i s fo ra rb i t r a l

decis ions e i ther  rnodi ly ing or  over turn ing the Agency 's  act ions on the grounds of  t imel iness '  At

l 3



hear ing.  I  took the mat ter  under advisernent  and indicated a suspic iot t  that  t l tc  qt rcst ior t  o l '

t imel iness might  nore proper ly  go to the quest ion of  r r r i t igat ion of  any penal ty '  Upon study of

th is  quest ion I  t lnd that  the quest ions o l -co l la tera l  estoppel  based on previous decis ions

overturn ingthe Agency 's  act ion in  ear l ier  cases by reason o l ' t i r l re l iness and a ru l i r rgof

unt imel iness in  the present  mat ter  are d is t inct  qt rest ions '

' lhe 
Union argued that  a ru l ing fbr  co l la tera l  estoppel  " requi res that  t l te  fb l lowing lbur

e lements be present :  l . ' l 'he issue at  s take is  ident ica l  to  the one involved in the pr ior  l i t igat ion;  2 '

The issue has been actual ly  l i t igated in  the pr ior  su i t ;  3 . ' fhe deterr r r inat ior t  o f  the issue in the pr ior

l i t igat ion was a cr i t ica l  and necessary par t  of  the. i r ' rdgrnent  in  the act ion;  arrd 4" l -hc par ty  agai r ts t

whorn the ear l icr  decis ion is  assef ied had a t i r l l  and la i r  opportuni ty  to l i t igate the issLre in  the

ea r l i e rp roceed ing . . .Upon resea rch thea rb i t r a to r f l nds tha t . . . l . l r eBoa rdhasapp l i ed t l r r ee

prerequis i tes lbr  the appl icat ion of  the doctr ine:  l '  the issue tnust  be ident ica l  to  that  involved in

the pr ior  act ion;  (2)  the isst te must  have been actual ly  l i t igated in  the pr ior  act ion;  and (3)  the

deternt inat iorr  i r r  the pr ior  act ion mtts t  have been necessary to the rcsul t ing jLrdgtnent ' "  (Payer v '

Departnrent  ot ' rhe Arrry .  MSPB NY043281 1034(02/28/34)34 I 'MSR 5 179 and Siegert  v

D e p a r t m e n t o 1 . t h c A r r n y . M S P B D C 0 7 5 2 8 8 l 0 l 7 0 ( l l / 0 9 / 8 8 3 8 M S P R 6 8 4 ) .

ln Siegert. horvever. the Board decided that "With respect to the identity-o1'-issucs

requirement ,  d i f ferences precludingthe appl icat ion of  the doctr ine may be in f 'acts '  subject  mat ter '

t f te  per iods ot ' t ime,  casc law.  s tatL l tes,  procedural  protect ions '  not ions of  the pLrbl ic  in terest '  or

qual i f icat ions of ' t r ibunals."  Gotnez.  The Appl icat ion of  co l la tera l  Estoppel  in  Proceedings Belbre

the U.S.  Mer i t  Systerns Protect ion Board,3g labor  L.J.3 (1988).  The Board denied estoppel  in
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the mat terof  Sieger t '  however '  And the Board noted that ,  " ' l 'he Suprer le cour t  has held that

belbre a par ty  can invoke the col la tera l  estoppel  doctr ine,  the legal  mat ler  ra ised in the subsequent

proceeding tnust  involvc the sarne set  o1 'events or  docurnents and the sarne .bundle 
of  legal

pr inc ip les '  that  contr ib t r ted to the render ing of  the i l rs t  jLrdgrnent . "  cornrn iss ioner  Sunnen,  J33

u.s.  s9 l  ,  599 (  I  9 .18.  )

Flaving norv read cach o1 ' the cases c i ted by the par t ies concerning the issue I  now f l 'd  that

t l re  [Jn ion 's  rnot ion lbr  co l la tera l  estoppel  shoLr ld be c ienied.  I  f lnd that  the par t ies here are t l re

satne and one aspect  o l ' the re lated issues is  the sarne ( t inre l iness o l ' the Agency 's  act ion) ;  and the

sanle "bundle of ' legal  pr inc ip les"  appl ies to the cases c i ted.  I  rowever,  l l rc  cases c lo not  s l rare the

sal l le  sef  o1 'evcnts or  t rndcr ly ing lacts and rhat  Gr ievant 's  case involves post  h i r ing conduct  whi le

the cases c i tcd involvecl  corrducl  at  or  pr ior  to  h i r ing.

' fhe 
not ion l i r r  co l la tera l  estoppel  is  c lenied.  I  a lso l lnd,  however,  that  the Union.s c la i rn

that  the Agency acted in  an unt i rnely  lnanner has rner i t  and that  wl r i le  the doctr ine of  co l la tera l

cs loppcl  cannot  be appl ied in  th is  case the qLrest ion of  t imel iness is  per t inent  and an exar ' inat ion

of ' the issue is  rcqLr i rcd in  the in terests of just ice.  The separate quest ion as to the t i rnel iness of

d isc ip l ine 'v i l l  be c l iscLrssecl  below. a l ier  d iscLrss ion of  the charges and penal ty  assessed against  the

Cr ievant  by the Agencv.

on Septenrber I l '  200g, warden Drew not i f ied Grievant that she had

charges rel-erenced in the Agency's earl ier proposar of 'd iscipr ine against her.

o l ' the  c l ra rges  ad  ser ia t i r r r .

sustained the fbLrr

I  w i l l examine  each
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The llrst charge. Inattention to Duty, was predicated on an allegation that on Septenrber 4'

2006 Gr ievant  had let i  the outer  co lnpol lnc l  door  and the inner  hal l  door  of  the Heal th Serv ices

Uni t  unsecured.  (Jo int  Exhib i t  2 .  ] 'ab F.)  
- fhe 

Agency proposal  ind icated Gr ievant  had

acknowledged in a srvorn a l f ldavi t  t l ta t  she had not  had a chance to secl t re the doors '  At l

examinat ion of  Gr ievant 's  af t ldavi t  ind icates that  she stated,  in  essence'  that  "p i l l  l ine" 'a  per iod

during which Grievant dispensed rnedicatiorrs, had just ended and tl lat an ltrlnate (Carter) had

requested a brace \vh ich Gr ievant  had suppl ied to h i rn.  Gr ievant 's  s tatement  ind icates that  i t  was

at  about  th is  t i rne that  l r r rnate Shie lc ls  entered the rnedical  area.  Not l t i t lg  i t t  Gr ievant 's  af l ldavi t

(Jo int  Exhib i t  2 ,  Tab J. )  or  car ter 's  af t ldavi t  (Jo int  Exhib i t  2 , ' l 'ab L. , ) '  or  lbr  t l ra t  tnat ter  i r r

Shie lds 'af l ldavi t  (Jo int  Exhrbi t  2 , ' l 'ab N.)suggests that  any undue per iod of  t ime had e lapsed

dur ing which the doors in  quest ion retnained open.  Simi lar ly '  noth ing in  the record indicates that

any inmates other than Shie lds and Carter  had entered.  retnained in,  or  gained access to the area

and I  so f lnd.

Add i t i ona l l y .Sh ie ld ' sa f f ] dav i tSugges ts tha tGr ievan tand lnma teCar te rwere invo l ved in

sexual activity (rvhich rvor,rld rrecessarily entail inattention to dLrty)' I f ind Sli ields' statement not

to be credib le.  I  make th is  f ind ing based both on Shie lds '  p la in b ias against  the Gr ievant ,  who

had reported the sextral assaltlt \vith the resLrlt that Shields was placed ttnder greater restrictiorts'

and on the basis  o1 ' lnrnate Carter 's  p lausib le explanat ion fbr  h is  presence in the medical  uni t  as

rvel las h is  denia l  of  any ' i l legal  act iv i ty  wi th any Agency employee.  (Jo int  Exhib i t  2 '  Tab L '  page

3 . )

l 6



As par t  of  i ts  inc lLr i rv  in to the a l legat ions against  cr ievant  rnacle by Shie lds the Agency

assigned L ieutenant  Ronald Prol l t t  to  corrc luct  an invesl igat ion.  L icutenant  pro l l t t  took sworn

af l ldavi ts  f ion l  those knowtt  lo  havc been present  in  the area at  the t i rne of  the inc ident .  ln

[ - ieutenant  Pro l l t t 's  repor t  of 'March I ] ,2007.  (Union Exhib i t  8 . )  he indicated that  h is  invest igat ion

revealed insul l lc ient  ev idence 1o conclude Gr ievant  had breacl red secur i ty .  At  hear ing,  warden

Drerv test i l le 'd .  in  response 1o a qucsl ion f iorn the Agency 's  representat ive,  that  she is  not  bound

to adopt  lhe l i r rd ings o l ' the Agency 's  invcst igators in  rnaking her  decis ion to susta in charges.

( ' l ' ranscr ipt  Da-v 2.  warden Drew. page 148-9.)  I t  rnay wel l  be the case that  a decid ipg of l ic ia l

t t lay tender r 'v l rat  chargcs he or  s l re c l tooscs but  i t  is  ax ionrat ic  that  the Agency has an obl igat ion

to prove any c l targes i t  s t ts ta i r ts  ancl  absent  such proof  i t  cannot  cstabl ish just  cause.  I  l lnd that

there is  no ev idcnce to support  charge l ,  that  none exis tec l  at  any point  in  the invest igat ive or

dccis ion-making process as thc < iec id ing of l ic ia l  knerv or  should have known. I  a lso f lnd that  the

prcponderance o l ' the ev idence does not  sL lppor t  a f ind ingthat  Gr ievant  was inat tent ive to her

dtr t ies '  chargc I  is  not  sLrsta ined,  cr ievant  is  b lameless in  th is  regard,  and no d isc ip l ine is

j us t i f i ed  conce rn ing  i t '  Soc ia l  Secu r i r , v  Ad rn in i s t ra t i on ,  104  LRp  g7gg ,5g  F .LRA 671  (FLRA

2 0 0 4 ) ;  S e e ' l N S . N e r v y o r k D i s t r i c t o f f i c c , g r  F ' L R R  r - 1 4 3 4 , 4 2 F L R A 6 5 0 ( F L R A  r 9 9 r ) .

( ' o u n c i l  o l ' M a r i n e  c o r p s  L o c a l s . 3 5  F L I T A  r 0 g , 9 0  F L R R  l - r 2 r 0 .

As to c l targe 2,  Unprol -ess ional  conduct  (Jo int  Exhib i t  2 , - l 'ab F.) ,  the Agency charged

that  Gr ievant  " to ld Inrnate Sl r ie lds that  Inmate Carter  had cal led h im a .sn i tch. ' . .  
Gr ievant

acknowlcdged in an a l l ldavi t  that  she hacl  in  ef fect  conl l r rned Shie ld 's  own statement  to her  that

h c h a d l r e a r d c a r t e r h a d c a l l e d h i r n a s n i t c h .  A c a r e f u l  r e v i e w o f b o t h S h i e l d s , a f l i d a v i t ( J o i n t

Exhib i t  2 ,  
' l 'ab 

N.)  and that  of  the Gr ievanr (Joint  Exhib i t2 , ' I -abJ.)  as wei l  as Gr ievant 's
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t e s t i m o n y ( T r a n s c r i p t D a y  l , p a g e s  l l 5 - 1 2 1 . ) s u p p o r t s t h e d e c i d i n g o t l l c i a l ' s d e c i s i o n t o s u s t a t n

Charge 2.  Gr ievant  test i f led.  in  essence.  that  she had been at ia id to deny Shie ld 's  own staternents

regardingCarter 's  comlnents because she was afra id of  h i ln  and because he was (apparent ly)

a l ready aware of ' then.  Both Shie ld 's  af ldavi t  and Gr ievant 's  at l ldavi ts  suggest  that  Shie ld 's  was

at  the same t ime at tack ing Carter 's  c l laracter  and that  the Gr ievant  was,  in  essence'  i lnp ly ing that

car ter  had said s imi lar  th ings about  Shie lds.  Notwi thstanding the context  of  the d isc losure '  i t  is

c lear  that  Gr ievant  d id cont l r rn Shie lc l 's  s tate lnents and i t  is  c lear  that  the preponderance of  the

evidence supports  Warden Drew's decis ion to susta in Charge 2.  l t  is  t l terefbre susta ined'

Notrv i thstanding th is  lact ,  i t  is  a lso c lear  that  the Agency 's  own invest igator  d id no1 f lnd th is

a l legat ion susta ined.  as Warden Drerv hersel f  test i t led.  ( - l ' ranscr ipt  Day 2,  page 124' )

The Agency 's  proposal  lc t terand Charge 2 c l raws i ts  language f iom the Agency 's

disc ip l inary pol icy but  e l ides the langLrage of  several  separate of l 'enses.  ln  test i rnony at  hear ing '

Warden Drerv test i f led that  the SchedLr le o1 'Of l 'enses is  not  in tendcd to be l i rn i t ing but  that  an

of'tense rnight f it into rnore than one category. 
' l 'he 

warden flrst identit led the Grievanl's conduct

as fa l l ing Lrnder of fcr rse 36 "Conduct  rvh ich could lead others to qt rest ion an e lnployee's

inrpar t ia l i ty . "  She a lso tcst i f led that  the condr ' tc t  rn ight  fa l l  under Ot fbnses 42 '  45 and 47 which

cal l  for  penal t ies ranging f iom 5 days,3 days and wr i t ten repr imand ( respect ive ly)  up to removal '

t f"ind. for the record, that the Grievant's clisclosure was a solitary action and one off 'ense - not two

or more offenses. 
' l 'he 

schedule of penalties contained therein sllggests that the range of

penal t ies appl icable tbr  a f r rs t  o l tense in cases of  Of fbnse 28 "pref -erent ia l  t reatment  of  inmates"

and of lense J6 "conduct  rvh ich could lead others to qLrest ion an employee's  impart ia l i ty"  fbr

which the recomntended penalties range frorn written reprirnand to removal' The language
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ut i l ized in  the proposal  lbr  miscondLrct  is  bascd on Ot fenses 28 and 36 and I  so f lnd '  (See Joint

E x h i b i t  2 , T a b A , p a g e 3 3 . O t l b n s e s 2 8 . 3 6 , 4 2 , 4 5 , a n d 4 1 . )  l n t e r r r s o f t h e p e n a l t y w h i c h r n i g h t

at tach to th is  t ind ing I  l l r rd that  her  conduct ,  rvh i le  a c lear  technical  v io lat ion of  the Aget lcy

regulat ions,  represented a t ruth lu l  conf l r rnat ion of  Shie lds '  own retnarks in  a s i t r rat ion which

indisputably involved no smal l  danger fbr  the Gr ievant ,  which can in no way be deemed to have

been voluntary and tltat it occurred in response to her harasslnent and Scxual assault by lnmate

Shie lds.  I  f lnd that  i t  is  a s ingle o l ' t 'ense th l l ing wi th in the arnbi t  o f  both charges 28 and 36 tbr

which the possib le penal ty  fbr  a f i rs t  o f fense coLr ld be a wr i t ten repr i rnand to ret roval '  (Gunn v '

usPS,63  M.S .P .R .  513  (1994 ) ,  Wo lak  v .  Depa r t rnen t  o1 ' t he  Anny ,  53  M 'S 'P 'R '  251  (1992 )  and

De lsado  v .  Depa@'  36  M 'S 'P 'R '  685 '688  (1099 ) '

As to charge 3 -  Fai lure to f  i rnely  Report ,  the Agency re l ies on tbur  (4)  speci t icat ions o l '

fa i lure to t i rnely  repor t .  In  Speci l icat ion A the Agency a l lege Cr ievarr t  fa i led to repor t :  Shie lds '

sexual ly  suggest ive rerrarks to Gr ievant ,  h is  reqr- rest  tbr  sex and h is  ot fer  to  le t  her  contro l  any

re lat ionship;  in  Speci l icat ion B:  h is  request  that  Gr ievant  prov ide h i rn wi th tobacco;  in

Speci f icat ion C:  Shie lds hugging Gr ievant  and squeezing her  bLr t tocks and;  in  Speci f icat ion D:

S h i e l d s p l a c i n g h i s " e r e c t p e n i s " a g a i n s t h e r b a c k ,  t e l l i n g h e r h e w a s " g o i n g t o j a c k o f f ' t o h e r

a n d G r i e v a n t ' s l a i l i n g t o t l r r n a r o L r n d o u t o f f e a r o f w h a t s h e m i g h t s e e .  
( J o i n t E x h i b i t 2 , T a b F " )

The Grievant has not contested the technical accuracy of the charge that she did not t irnely

report the fact that Shield assaulted her. However, in her response to the proposal against her the

Grievant wrote, "l arn not trying to say my actions were correct when I failed to irnmediately

report the sexrtal assault against rne' I was the victirn in this situation and was afraid'
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Furtherrnore '  the only one I  fb l t  comfor table ta lk ing to about  thc inc ident  was Dr.  Berr ios.  As

stated in  m-v Al - t idavi t .  I  repor ted 'uvhat  happened.  to Dr.  Berr ios on the l i rs t  day he returned to

\vork '  Dr '  Berr ios advised rne 1o repor t  the inc ident  to  L ieutenant  oLr t law,  and I  d id. . '  (Jo int

Exh ib i t  2 .  Tab  C . )

crievarrt alstl rvrclte' that afier hcr nteeting with Dr. Berrios. and afier Berrios reported the

inc idcnt  she rvas in terv ie 'uved bv a l - ieLr tenant  out law and inst ructed to prepare a mernorandum

report ing what  had happened.  She wrote that ,  "L ieutenant  out law inst ruc led rne to submit  a

l l le lno;  Ibc l ieved at  lh is  point  a l lncccssary steps had been takcn to ensure the appropr iate

hand l i ng  o f  t he  i nc iden t . "  ( . l o i r r r  [ xh ib i t  2  
- f ab  

C . )

In assessing l l re  ev idence bear ing on Clrarge 3 i l  is  i rnpor tant  to  notc tSat  there is  n.

d isputc that  t l rc  Gr icvar t t  rvas lhe v ic t i rn  of  a sexual  assaul t .  I  f lnc i  that  the conduct  by Inmate

Shie lds '  which Gr ievant  is  a l leged not  to  have repor ted,  would const i tu te sexual  assaul t  and . .qLr id

pro quo sext ta l  harasstr lent"  as any reasonable person would del jne thern.  ' fhe 
real  d ispute here is

as to the quest ion of  whether  cr ievant 's  delay in  repor t ing jLrst i f ies d isc ip l inary act ion.  . fhe

[Jnion '  in  essence.  asks rvhy the Agerrcy would charge Gr ievant  lbr  misconduct  on the basis  of  a

la i lure to repor t  an act  or  acts o l -se.rLta l  assaul t  or  sexual  harassrnent  against  hersel f .  - l . l re  
s i rnple

allswer is that there can be tto real dispLrte that errployees need to tirnely report sexual assault or

harassment  not  merely  in  thei r  orvn in terest  but  in  the in terest  of  thei r  co l leagues and the ef l lc ient

operat ion of  thc Ager lcy.  I t  is  a lso c lear  that  the cr ievant 's  delay (of  approximately  36 to3g

hours)  in  repor t ing the harasstnent ,  and assaul t ,  and the vagueness of 'her  in i t ia l  mer,o,  d id not

lurther the Agency's actions to either protect her or her colleagues or any eflbrt to correct and
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contro l  lnmate Shie lds '  behavior .  
' l 'h is  

is  not  to  suggest  that  Gr ievant 's  repor t  and I le tno d id not

represent  the best  e l - tbr t (s)  s l le  could then tnake.  ln  th is  regard,  i t  is  ent i re ly  reasonable to

conclude that  she lvas st i l l  upset  about  rvhat  has occurred.  Whi le nei ther  the Gr ievant  nor  the

Agency handled the rnat ter  as aggressively  as they should have.  nei ther  is  exc lLts ive ly  at  lau l t '

Grievant shoLrld have reported tlore qLrickly and the Agency shoLrld l lave investigated her

al  legat ions more aggrcssivelY '

From a caref i r l  reading o l 'sh ie ld 's  a l f ldavi t  (Jo int  Exhib i t  2 , ' l 'ab N.)  and t l te  Gr ievant 's

af f ldavi ts  (Jo int  Exhib i t  2 . l 'abs H and J. )  i t  becomes very c lear  that  the Agency d id r rot .  in

Charge 3,  make c lear  the extent  to  which Shie lds went  to corr l tp t  and int i rn idate t l re  Cir ievant '

' fh is  
is  not  to  cr i t ic ize the Agency lbr  not  charging the Gr ievant  wi th f  a i l ing to a lso repor t

Shie lds '  a t tentpts to coerce Gr ievant  by threatening her  job.  However,  I  f lnd that  Shie ld 's  threats

in addi t ion to the actual  sexual  assar . r l r  could readi ly  f i ighten,  i f  not  terror ize,  many of l lcers '  I t  is

no secret that in6ates tiequently attempt to corrupt corrections offlcers in exactly the mannerthat

Shie lds at tempted to corrupt  Gr ievant .

I  a lso ;nd that  Shie lds '  concluct  adeqLrate ly  expla ins Gr ievant 's  react io t t ,  ernot ional

traumaand delay in reporting. l 'his is not to say that the charge is r,rnfbunded. lt is sustained, but

in  the v iew of  th is  arb i t rator  the ( l r ievant 's  conduct  was an involuntary response to coerc ion and

the t rauma of  the assaul t  on her .  The Agency 's  pol icy on Sexual ly  AbLrs ive Behavior  Prevent ion,

to which the Union adver ted at  hear ing,  is  both enl ightening and per t inent  here.  (Union Exhib i t

l . )  I t  makes i t  c lear  that  "Whi le some v ic t ims wi l l  be c lear ly  ident i f led.  rnost  wi l l  probably not

come forward wi th in tbrrnat ion about the event . "  (Union Exhib i t  l .  At tachment  A,  page l . )  As a
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resul t .  i t  should not  come as a surpr ise that  Gr ievant  d id not  co lne fbrward and i t  puts her

behavior .  as a v ic t i rn ,  in  context .  The pol icy i tse l f  suggests that  assaul t  v ic t i rns n lay be ident i l led

by v i r tue of  abrupt  personal i ty  changes,  wi thdrawal  or  sLr ic idal  behaviors '  Whi le pol ic ies

regardingemployee d isc ip l ine and prevent ion o1 'employee sexLla l  abLlse t t lay not  norn la l ly  need

to be read in the same context, it is helptul to realize that both parties here flnd need to rely on to

thern.  
' l 'h is  

same re l iance cxpla ins the Agency 's  d iscontent  wi t l r  Gr ievant 's  behavior  and the

Gr ievant  (and Union 's)  d iscontent  rv i th  the behavior  of  the Agency in  regard to Gr ievant '

A l though the Gr ievant 's  f i r i lLr re to repor t  t rust  be understood to be the rcsul t  o l ' rn i t igat ing

ci rcumstances the charge is  nonetheless susta ined.  I  l lnd that  notwi thstanding the fact  that  the

charge conta ins tbLrr  speci f icat ions.  i t  is  the resul t  o f  a s ingle ot ' fense.  l 'h is  condr-rc t  la l ls  wi th in

the ambi t  of  charge 3 l  on the schedr. r le  of  ot fenses and penal t ies o l ' the Agency 's  d isc ip l inary

pol icy lbr  which the possib le penal ty  lbra f l rs t  o f - fbnse coLr ld be a wr i t ten repr imand to retnoval '

(Gunn  v .  USPS,63  M.S .P .R .  513  (1994 ) .  Wo lak  v .  Depa r t rnen t  o f  t he  A r rny ,53  M 'S 'P 'R '  251

( tgg2 )and  De lgado  v .  Depa r tmen t  o f  t he  A i r  Fo rce ,36  M.S .P .R .685 ,688  (1099 ) .

As to Charge 4 - FailLrre to f:xercise Sound Correctional Judgment, the Agency charges

that the Grievant when asked by Shielcls to bring tobacco into the tacil i ty had agreed to do so'

The Agency adds that .  "Yor"r r  agreenlent  to  br ing the tobacco into th is  lac i l i ty .  coupled wi th your

c l c l ay in repo r t i ng th i s i nc iden t , revea l sag ross lacko fco r rec t i ona l  j udg rnen t '  Even i f youag reed

to in i t ia l ly  br ing in  t5e tobacco out  of  fear .  le t t ingth is  inrnate retnain in  general  popLr lat ion wi th

th is  understanding for  several  days coulc l  have resul ted in  the inmate col lect ing r .nonies,  debts and

rnaking promises to other  inntates which he would not  be able to keep.  Broken prorn ises,
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assurances.  and debt  co l lect ion between intnates corn lnonly end in d isrupt ive behavior  among

them sucl t  as l lghts and assaul ts . "

The Grievant has adrnitted. in her atl ldavits. that she did rnake sucll a statement' 
-l 'he

Agency.  however.  la i ls  to  present  the Gr ievant 's  answerto Shie lds quest ion in  context ,  ta i ls  to

quote Gr ievant  accurate ly .  and ignores the p la in ev idence regarding the rernainder  of  the

exchange betrveen them. J 'he establ ishment  of  the ent i re context ,  the Gr ievant 's  exact  responses

to Shie lds request ,  as wel l  as a fu l l  Lrnderstanding of  thc retnainder  of  the exchange between thei r

responses are key to the resolut ion o l ' t l te  charge.  t t  is  a lso of  note in  t l r is  regard that  that  warden

Drew acknowledged in her testinlony at hearing that Charge 4 was not tbund to be sustained by

t h e A g e n c y ' s i n v e s t i g a t o r .  ( T r a n s c r i p t D a y T w o , P a g e l 2 4 - 5 . )  T h i s i s t o s a y t h a t , i n t h e o p i n i o n

of  th is  arb i t rator .  the Agency invest igator  pLr t  Gr ievant 's  conclL lc t  in  context  and tbund i t  d id not

sr , rppor t  a f ind ing of  rn isconduct  a l thoLrgh the ev idence was in the record.

This arb i t rator 's  caref i r l  reading of  the a l f idavi ts  of  both Shie lds and the Cr ievant

c l isc loses that  Shie lds asked Gr ievant  whether  she was going to have sex wi th h im or  br ing

tobacco into the pr isorr .  
' l 'he 

af l ldavi ts  of  both Shie lds '  and Gr ievant  ind icate that  Cr ievant  sa id

she would pret -er to br ing in  tobacco,  in  responseto which Shie lds,  a l l ldavi t  ind icates he laughed

and asked her  rvhy she d id not  want  to s leep wi th h im,  to which Gr ievant  responded that  i t  could

get her fired. Shields purportedly then responded that bringing in tobacco could get her flred 1oo'

in  response to rvhich Shie lds '  a f f idavi t  establ ishes that  Gr ievant  sa id that  she d idn ' t  th ink she

cou ldb r i ng robacco ine i t he r .  Thus , thea f l l dav i t so fbo th theGr ievan tandhe rassa i l an t i nd i ca te

that  Gr ievanr qLr ick ly  to ld Shie lds rhat  she would not  s leep wi th h im or  br ing h im tobacco.  Both
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also indicate that  Shie lds was ins is tent  about  the nrat terof  the tobacco and Gr ievarr t 's  af f ldavi t

ind icates she said that  she d id not  bel ieve she had a choice in  the rnat ter ' .  (Jo int  Exhib i t  2 ,Tab J,

page 5.)  The re cord nrakes i t  c lear  that  Shic lds threatened to repor t  that  Gr ievant  was supply ing

Inmate Carter  rv i th  medical  suppl ies.  (Jo int  Exhib i t  2 . ' l 'ab N.  page 6.)  
' l 'he 

record a lso rnakes i t

c lear  that  Shie lds had represcnted to Cr ievant  that  he had had a previous re lat ionship wi th a

f -ernale ot l lcer  at  another  pr ison and that  he had,  af ter  t i r ing of  the re lat ionship,  exposed her  and

had her  l i red.  ( . lo int  L:xhib i t  2 .  l -ab l l ,  page 2.)

I  t lnd that  Gr ievant 's  response to Shie ld 's  "which is  i t  go ing to be"  quest ion was bot l r

c lear  and unequivocal .  
' fhe 

record conta ins no credib le ev idence to suggesl  that  she agreed to

br inging Shie lds tobacco but  i t  does suggest  she to ld h im that  would be her  pref 'erence,  rather  than

having sex rv i th  h int .  I r r  the opin ion of ' the arb i t rator  the record ref lects that  Gr ievant  p layed fbr

t i lne so as to escape the s i tuat ion.  I  f lnd that  Cr ievant  never  agreed to br ing contraband in lo the

pr ison.  Gr ievant 's  in i t ia l  response,  when presented wi th the Hobson's Clro ice,  of  sex or  tobacco,

was to choose tobacco.  l ler  more cornprehensive response was that  she would nei ther  have sex

wi th Shie lds nor  br ing h im tobacco.  Shie lds ' response was to threaten l ter .

I t  is  appropr iate to i r rqui re here as to why Gr ievant  might  respond to Shie lds,  quest ion at

a l l  and the s imple answer is  that  she was being sexual ly  assaul ted and that  a l l  o f  these events

transpired in a f-erv minutes tirne. It is impossible fiorn Crievant or Shields' affldavits or f iom

Crievant 's  test imony at  hear ing to determine exact ly  what  words passed between them in what

exact  order .  
- fh is  

is  a funct ion of  the Agency 's  re l iance on narrat ive fbrrn af l ldavi ts .  And whi le

the Union d id not  advance th is  def 'ense at  hear ing i t  is  p la in to th is  arb i t rator .  as a tbrmer law
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enfbrcement  of  f lcer ,  that  Gr ievant 's  co l .n lnents were not  ind icat ive of  poor  judgrnent  bt r t  o f  the

opposi te.  Sel f  det 'ense is  Lrsual ly  an inst inctual  response.  I t  can occur  as a tnat ter  of  ref ' lex rather

than conscious thougl t t .  Gr ievant 's  behavior  was c lear ly  def 'ensive in  nature,  and l ler  conduct

meets the tests fbr selt '-det'ense. It occurred in a moment ol-danger and was reasonable givcn all

the f -acts.  No one.  of  l lcer  or  otherwise,  operat ing in  a dangerous s i tuat ion who p lays lbr  t i rne

r.vhile of tering an honest response but evasive to an either or question. when being fbrced to

choose among eqLral l ,v-  unacceptable a l ternat ives,  can be lbund to have been culpable of  poor

judgment .  I  l lnd thar  the preponderance of  the ev idence shows Gr ievant 's  act ions in  regard to the

l r rs t  a l legat iorr  Lrnder ly ing Charge 4 lvere b larneless and that  she is  there lbre i t . t t locent  ot 'any

rr r isconduct  in  th is  regard.

'fhe 
second part of Charge 4 couples the Grievant's statement, regarding the tobacco, witlt

her  fa i lure to t i rnely  repor t  Shie ld 's  request  that  she br ing i t  in to the pr ison.  This quest ion has

been deal t  wi th in  Charge 3.  I  repeat  here nry prev ior . ts  l ind ing that  Gr ievant 's  conduct  in  re lat ion

to Charge 3 rvas a technical  v io lat ion of  the Agency 's  regLr lat ions and was c lear ly  invol t rntary.  In

addi t ion,  the Agency may not ,  in  the opin ion of  th is  arb i t rator ,  use an e lement  of  one charge,  even

though sustained, in order to prove a second charge in which the primary allegation has not been

proven. ln this respect the two charges resulted from a single act. the failr-rre to report, and the

Agency ought only to have assigned one charge on that basis. ln the case of Charge 4 since the

pr imary e lement  of  the charge,  Cr ievant 's  erstwhi le  agreement  to br ing tobacco into the pr ison

has not been sr.rstained and the charge of poor judgment based on it can therelbre not be sustained.

Delgado v.  Depart rnent  of  the Ai r  Force,36 M.S.P.R.685,688 (1988).  I  therefbre f ind that  based

on a preponderance of the ev idence Charge 4 is  not  susta ined.
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The A_qency 's  le t ter  reducing the proposed rernoval  to  a t l l ieen day suspension indicates

that  the decid ing ot i lc ia l  considercd the delay in  d isc ip l inc and passage of  t ime s ince the

Lrnder ly ing inc ident ,  the ser iousness o l - the charges 1br  an employee helc l  to  a h igher  s tandard of

behavior (as a law enlbrcement ofl icer), and the f-act that the charged conduct could have

comprornised the Agcncy 's  abi l i ty  to  accompl ish i ts  rn iss ion as wel l  as the lact  t l ta t  the Gr ievant 's

act ions caused her  super iors to qLrest ion her  credib i l i ty ,  her  ef l 'ect iveness as a correct ional  worker ,

and her  abi l i ty  to  be lbr thcoming.  ln  her  ora l  test imony,  the decid ing o l ' l lc ia l  a lso test i t led t l ra t

she considered the Cr ievant 's  t 'ear  and the fact  that  shc was sexual ly  assaul ted.  Noth ing in  the

not ice of  decis ion or  thc decid ing o l l lc ia l 's  test i rnony credib ly  re l lects,  however,  that  the Warden

considered a l tcrnat ive sanct ions as an a l ternat ive to a suspension.  Whcn asked th is  d i rect

quest ion by the arb i t rator  the decid ing o l ' l lc ia l  responded in the negat ive.  (Transcr ip lDay 2.

Warden Drerv,  page 175.)  When quest ioned on redi rect  by the Agency 's  representat ive Warden

Drew test i f led that  she considered f i f ieen days the appropr iate penal ty  and that  she f 'e l t  the l r l ieen

day penal ty  was the lorvest  penal ty  she could g ive in  l ight  of  the tact  that  the or ig inal  proposal

was tbr  rernoval .  ( ' l ' ranscr ipt  Day 2.  Warden Drew, pages 114-116.)

I  a lso t lnd in  re lat ion to Charges 2 and 3 that  the Cr ievant 's  conduct  represents at  most  an

involuntary and technical  v io lat ions of  the Agency 's  regulat ions and that  the v io lat ions occurred

as a result of a sexual assault upon her person. Based on my finding that Charge I and Charge 4

are not sustained but that Charges 2 and 3 are sustained.the penalty must therefbre be lurther

examined as to both i ts  sever i ty  and t i rnel iness.  I  f lnd that  the i rnposi t ion of  d isc ip l ine as to

Charges 2 and3 was appropriate. I f lnd however that the sexual assault on Grievant was the

primary cause of her misconduct and that she was blameless as to it. I therefore find that the
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penalty assessed by thc Agency on thc basis ol-that f 'act was beyond tlte bottnds of'

reasonableness.  I  t lnd there lbre that  the d isc ip l ine in  th is  mat ter  was not  based on jLrst  and

sLr l l lc ient  cause in t l ta t  the pcrra l ty  appl ied was excessive and that  the quest ion of  an appropr iate

pcnal ty  is  proper ly  belbre rne.  Socia l  Secur i ty  Adminis t rat ion,  104 LI IP 8789,59 I - 'LRA 671

(FLRA 2004 ) ;  See .  lNS .  Ne rv  Yo rk  D i s t r i c t  O f f l ce ,9 l  FL I {R  l - 1434 .42  l ' LRA 650  (FL I {A

l 9 9 l ) .  C o u n c i l  o f  M a r i n e  C o r p s  L o c a l s , 3 5  F L R A  1 0 8 , 9 0  F L R R  l - 1 2 1 0 '

The Union chal lenges the appropr iateness of  the penal ty  based on i ts  sever i ty  and argues

that  the Agency r ray not  "s tack the deck"  by rnaking charges i t  can not  susta in.  
' l 'he 

Agency

asser ts  i t  ob ject ivc ly  considered t l te  potent ia l  penal t ies.  Based on the decid ing o lJ lc ia l 's  own

test imony,  in  response to quest ions l iom the Agency 's  representat ive,  i t  is  c lear  that  she had to

repeatedly jLrst i ly  to  her  super iors why she was opt ing lo  suspend the Cr ievant  and not  s imply

uphold ing the proposed renroval .  I t  is  a lso c lear  that  her  th ink ing in  re lat io t t  to  the penal ty  was

not  rvhat  fa i r  or  lesser  per iod of  sr - rspension.  or  what  non-disc ip l inary penal ty ,  would correct

Gr ievant 's  per lbrrnance.  I t  seems c lear  that  her  concern was as to what  per iod of  suspension

woLr ld sat is l ,v  I tcrchain o1 'conrrnand.  ( ' l - ranscr ipt  Day ' l 'wo.  Warden [ ) rew.  pagcs 39-4 l . )  l f ind

that  the decid ing of  l lc ia l  was rnore concerned wi th sat is fy ing the chain of  cotntnand (and wi th the

command int luence i t  exer ted)  than wi th remediat ing the employee's  conduct .  Higher  levels  of

Agency management ntay not f lx the scales ofjustice by pressing fbr certain penalties and

decid ingot f lc ia ls  ougl - r t  not  to  be subjected to such pressure.  I  f lnd the decid ingof f ic ia l 's

test imony that  she bel ieved a f l l ieen day penal ty  to be appropr iate is  d is ingenuous and I  f ind,

therefbre,  that  the decis ion to apply a l l f ieen day suspension was arb i t rary and capr ic ious in  that  i t
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did not  adeqLrate ly  lve ieh e i t l rer  the d isc ip l inary a l ternat ives or  the f 'act  that  Gr ievant ,s  rn isconcluct

rvas involuntar l ' .  a l l  th ings considered.  I  a lso f lnd the lact  that  the Agency based i ts  pepal ty

determinat ion on c l larges not  s t ts ta inecl  by i ts  own invcst igat ion.  1 'aken together  that  fact  and the

l i rc t  that  i t  fa i led to consider  other  penal t ies const i tu te sLr l ' l lc ient  reason(s)  to  l jnd that  i t  abLrsecj  i ts

d iscret ion thereby just i ly ing rn i t igat ion of  the penal ty  i rnposed.

I  l lnd no ev ider tce in  the record to suggest  that  a l ternat ive penal t ies should not  have been

considered.  or  were adeqLrate ly  considered.  I  a lso l inc l  no ev idence that  a lesser  penal ty  would not

have rentediated Gr icvant 's  behavior .  The maximurn reasonable penal ty  fbr  technical

rn isconduct  by an er l tp lo l 'ce o l ' Iong serv ice,  rv i th  per tbrrnance cxcccding cxpectat ions.  and an

otherrv ise c lean record rvhose erstwhi le  rn isconduct  rcsul ted l iom a sexual  assaul t  is  rnost

assuredlv not  adverse act ion.  I  f lnd that  the correct  act ion in  th is  case would conre in  the fbrm ol '

an a l ternat ive penal ty  s t tch as t ra in ing or  counsel ing and that  a wr i t len repr imand would otherwise

be appropr iate but  lbr  the Agency 's  la i lure to act  in  th is  mat ter  in  a t inre ly  rnanner.

' l 'he 
Agency ackr torv ledges,  horvever ,  that  the length o l ' t ime the i t  took to invest igate and

propose d isc ip l ine in  th is  mat ter  could be c ler lents which woLr ld bear  upon potent ia l  rn i t igat ion of

the penal ty  and i t  does acknowledge that  sr - rch a determinat ion is  wi th in the Arbi t rator ,s  author i ty .

As to t imel iness the IJn ion argues that  enrp loyees are ent i t led to enfbrcernent  of  a l l  o f  the

provis ions of  lhe col lect ive bargain ing agreement ,  and,  that  the agreement  prov ides.  in  essence,

that  whi le  the 1 'acts of  cases nray var .v  d isc ip l ine should be t i rnely .  (Union Br ie l - ,  page 26.)  I t  is

rv idely  held,  horvever .  that  arb i t rators have the author i ty  to  reduce penal t ies when not  a l lo f  the
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charges against  an ernployee are sLls ta ined and when delays in  i rnposing d isc ip l ine destroy the

correct ive e11'ect  ot '  d isc in l  inc.

The causat ivc inc ident  here occurred on Septernber 10,2006 and thc Agency d id not  issLre

i ts  decis ion to suspend the Gr ievant  unt i l  Septerr rber  I  l ,  2008.  A rev iew of  the t ime l ine in  the

case ret ' lects  that  unexpla ined delavs tota l ing rnore than l4 months e lapsed between t l re  var ious

stages of  the invest igat ive and d isc ip l inary processes.  Only about  ten o l - the twenty- lbur  months

between the inc ident  and i rnposi t ion of  d isc ip l ine in  th is  mat ter  can be reasonably expla ined.  and

t l rose were the t i rne that  the invest igat ion was actual ly  pending between rn id-January 2001 and

ear ly  March 2007 when the invest igator  submit ted h is  repor t  and the t ime between May 2009 and

Seotember I  l .  2009 rvhen Warden Drew assurned her  dut ies at  Betrnet tsv i l le .

The Agency argues that  the contract 's  uneqr. r ivocal  language states that  the par t ies endorse

the concept  o l ' t imely d isposi t ion of  invest igat ions and d isc ip l inary/adverse act ions but  that  they

recognize the c i rcurnstances ot ' ind iv idual  cases wi l l  vary and yet  that  there is  speci l ic  no t i r le

deadline. The arbitrator Lrnderstands the language of the contract to mean not that the arbitrator

may apply s t r ic t  deadl ines but  that  the arb i t rator  is  to  examine the c i rcr" r rnstances of  ind iv idLra l

cases to insure that  the Agency acted in  a reasonably t i rnely  based on the in t r icac ies of  any g iven

case.  But  th is  arb i t rator  does not  constr l le  th is  language to imply that  a decis ion of  unt i rnel iness

may not  be made and doing so would suggest  that  the par t ies inc luded a rneaningless provis ion in

their agreement. [n f 'act, a number of arbitrators have held that adverse actions taken by the

Agency have been unt imely,  and those Arbi t rators have over turned that  d isc ip l ine on that  basis .

Sorne invest igat ions may be h ighly  complex.  fbr  exarnple.  or  they may involve potent ia l  cr iminal
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prosecut ion of  inrnates or  ernployees and rn ight  therefbre reqr , r i re  that  invest igat ive or  d isc ip l inary

act ion be delayed unt i l  a f ter  the conrplet ion ofgrandjury or  other  prosecutor ia l  act ion.

' l 'h is  
arb i t rator  f lnds no sLrch j i rs t i f icat ion fbr  the dc lay here.  

' l 'hc 
invest igat ion was not

cornplex and i t  was cornpleted roLrghly according to the Agency 's  guidel ines (which,  a l though not

pol icy,  serve as a re l iab le inc i icator  o l 'what  rn ight  otherwise be deenred reasonable t i rnel iarnes) ,

the wi tnesses were a l l  local  and a l thoLrgh the Gr ievant  rvas in terv iewed twice t l te  invest igat ion

rvas seemingly in  a l l  respccts rout ine.  I t  was af ier  the local  invesl igator  completed h is  work,

however,  that  delay ensued.  No act ion was taken on the mat ter  l iorn March 8,  2007 Lrnt i l  October

30,2007 wherr  the repor t  apparent ly  le l i  the invest igat ions prograrn.  No other  act ion in  t l te  Inat ter

occurred lbr  another  three months Lrnt i l  Dr .  Berr ios proposed Gr ievant 's  rernoval .  Gr ievant

rcsponded to the d isc ip l inary proposal  in  a t imely r lanner on f :ebrr . rary 22.2008 and the Agency

again fa i led to act .  A l ier  Warden Pet t i lbrd ret i red,  an act ing Warden a lso took no act ion and

Warden Drerv took no aclion on the matter ibr fbLrr rnonths afier assuming control of'the prisort.

I  f ind that  the t ime Lr t i l ized in  the conduct  of  the actual  invest igat ion was reasonable and

that Warden Drelv's explanation fbr her delay in acting on the matter was sornewlrat reasonable

given that  she rvas greeted by a ser ies o1 'd is tLrrbances in  the pr ison popLr lat ion as and af fer  s l te

assumed her  new dut ies.  I  f ind the remain ing l4  months (or  so)  o l ' the delay to be v io lat ive of  the

intent  of  the agrcement .  The Agency produced no ev idence of  any value to expla in th is  delay.

The c la im by the Agency that  i ts  act ion is  in tended to promote the ef f ic iency of  the serv ice is

e l ) 'ect ive ly  bel ied by i ts  fa i lure to act .  Whi le another  penal ty  might  be appropr iate in  th is  case

were d isc ip l ine to have been ef ' tected in  a t imely manner i t  can not  be held that  a long and
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unexpla ined delay does anyth ing but  destroy the correct ive ef fect  that  t imely d isc ip l ine rn ight

en ta i l .

ln  i ts  argurnent  lbr  co l la tera l  es loppel  the Union argued.  to great  ef  fbct ,  that  the Agency

has a long h is tory o l -unt imely d isc ip l inary act ion and whi le  estoppel  rnay not  be appropr iate in

th is  mat ter ,  a  l ind ing o l 'unt i rnel iness is  ind isputably supported.  
- l 'he 

LJnion bul t ressed i ts

t imel iness argumcnts by ident i ty ing lbLrr  d i t ferent  Arb i t rator 's  decis ions in  which the Agency 's

dccis ions in  adverse act ion cases.  taken undcr  the sarne contract ,  and sal re language were

overturned b1 ' reason o l 'Lrnt i rnel iness s imi lar  to  that  in  the instant  case.  AFGE Local  3562 and

BOP,  (Ch i cago )  FMCS,06 -058934 .  AL rgus t  15 ,20011 ,  FDC M iam i  and  AFGE Loca l  501 ,  M ia rn i ,

FMCS-07 -51043 ,  Ap r i l  26 ,2007 ;  AFGE Loca l  919  and  Bu reau  o f  P r i sons .  U .S .  Pen i t en t i a r ) , .

[ -eavenwonh.  Kansas.  92 Fl , l tR 2-1620.  I t  is  ax iornat ic  that  arb i t rat ion decis ions are not

precedent ia l  but  i t  is  a lso ut rderstood that  the th ink ing ofother  arb i t rators has persuasive value.

Given both the Agency 's  pr ior  h is tory in  th is  regard and by i ts  lackol 'any p lar- rs ib le

explanat ion tbr  l4  of  the 24 rnonths of  delay in  th is  rnat ter  I  f lnd that  the d isc ip l ine in  th is  mat ter

rvas not taken lbr just and sul'f lcient cause or lbr any cause tltat would prornote the el-l lciency ol-

the serv ice.  I  l lnd that  the Agency 's  act ion is  in  v io lat ion o1 ' the contractual  requi rernent  that

d isc ip l ine be taken fbr  just  cause and that  d isc ip l ine be t i rnely ,  Ar t ic le  30,  Disc ip l inary and

Adverse Actions, Section a, c and d. I f ind that the Grievant was aff 'ected bv an uniustif led and

unwarranted personnel action. I also flnd that she suf-tered a loss of pay, allowances or

d i f ferent ia ls  and that  she is  ent i t led to be made whole pursuant  to the Back Pay Act ,  and subject  to

an appropriate deduction fiorn such payrnents as may be required should Grievant have found
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outs ide employrnent  dur ing the per iod of  her  suspension,  and I  so order .  I  f lnd that  her  loss of

pay,  a l lowarrces and c l i l ' l -erent ia ls  would not  have occurred but  lbr  l ter  inrproper s t tspension.  The

Union is  the prevai l ing par ty  in  th is  nat ter  and the paynrent  of -sLrch reasonable legal  l -ees as i t

r r ray have accru led in  the representat ion o l ' the Cr ievant  is  in  the in terest  o l - j r - rs t ice and is  hercby

ordered.  I  t lnd that  the Gr ievant  was innocent  of  Charges I  and 4 of  the proposal  to  retnove her

and that  she rvas only ' technical ly  gui l ty  of  Charges 2 and 3 thereof  and that  her  condr lc t  regarding

those Charges u 'as l i r l ly  expla ined by the fact  that  i t  occurred whi le  she was br ing sexr . ra l ly

assaul ted and that  shc rvas therefbrc sLrbstant ia l ly  innocent  thereof- .  I  f lnd that  the Agency knew

or should have know that  Charges I  and 4 were tota l ly  unfbunded based on the in fbnrat ion

conta ined in i ts  orvn l l les at  the t i rne d isc ip l ine was inrposed,  and I  l lnd that  in  nrak ing t l te

decis ion to suspend Gr ievant  based on these charges the Agency was gui l ty  of  bad fa i th .  and acted

in a manner tltat rvas arbitrary and capricioLrs. I f lnd that the Agerrcy knew or shoLrld have known

that  i t  could not  therefbre prevai l  on the mer i ts ,  g iven the decid ing o l l lc ia l 's  lengthy serv ice as a

management ot l lc ia l  and par t icLr lar ly  as a personnel  of f lcer .  A l len v USPS 80 FMSR 1015 2

M S P R  4 2 0  ( M S P B  1 9 8 0 ) .  R e d  R i v e r  A r n t y  D e p o t , 9 l  F L I T R  l - 1 1 2 2 , 3 9  I r L R A  l 2 l 5  ( F L R A

r99  r  ) .

In  addi t ion.  I  order  that  a l l  record of  the Gr ievant 's  suspension be expunged f iorn her

personnel  records.  la lso order ,  pursuant  to the Back Pay Act ,  that  she be rnade whole for  a l l

losses of  pay.  inc luding an1'  over t i rne she rvould norrnal ly  have worked as wel l  in terest  on back

pay, and that this order be pLlt into ettect not later than 30 days afier the date of this award.

Depar tmen t  o f  Hous ins  and  Urban  Deve lopmen t ,90  FLRR 1 -1612 ,38  FLRA 600  (FLRA 1990 ) ;

Department  of  the Ai r  Force,  85 FLRR l -1286,  l9  FLRA 260 (FLRA 1985).  As to the mat ter  of
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the enfbrcement  o1- th is  arvard or  any d ispLr tes as to i ts  rneaning or  the reasonablcness o1 'at torney

l 'ees or  back pay '  ordered herc in I  rv i l l  re ta in. jLrr isd ic t ion.

Award

' l 'he 
Union 's  gr ievance i r r  re l 'erence to Cr ievant 's  suspension ar is ing l iorn thc events of

Scpternber,2006 is  susta ined in i ts  ent i rety .  1 'he gr ievant  is  to  be nrade whole lbr  a l l  lost  pay,

in terest .  a l lorvances and bcnct l ts  pursLrant  to  the Back [ )ay Act  wi th in 30 days.  J ' l tc  union is  the

prevai l ing par ty  in  t l rc  nrat ter  and is  ent i t led to re i rnbr . r rsernent  of  i ts  reasonable legal  f 'ees in  th is

regard in the interest of.j Lrstice. All record ol-the susperrsion is to be expunged fiom grievant's

personnel  records wi th the Agency.  
' l 'he 

arb i t rator  wi l l  re ta in jur isd ic t ion in  regard to any reqLlest

ibr  c lar i f lcat ion of  the award.  quest ions as to at torney f 'ees and d isputes,  i f  any,  regarding

payments due to gr ievant  pLl rsuant  to th is  Award.  Arb i t rat ion costs shal l  be d is t r ibuted eqLral ly

a lnong the par t ies.

Char les J.  Murphy
Arbi t rator

A p r i l  2 6 . 2 0 1 0
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